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DRUKE, Judge

i This apped by People’ sChoice TV Corporation, Inc. (PCTV), chalengestheimposition

of atransaction privilege tax on itstelecommunications services by the City of Tucson. PCTV assertsthat,

properly interpreted, Arizona Revised Statutes (A.R.S.) § 42-6004 prohibits the City’ simposition of the

tax.* Thetax court agreedwith PCTV, but thecourt of apped sreversed after reaching acontrary interpretation

of thestatute. People’ sChoice TV Corp. v. City of Tucson, 199 Ariz. 570, 20 P.3d 1151 (App. 2001).

Disagreeing with that interpretation, we accepted review.

1A.R.S. §42-6004 waspreviousy numbered A.R.S. §42-1453. See 1997 Ariz. Sess. Laws, ch.

150, 8§ 140. Thisopinion refersto the statute’ s current number.
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12 The facts giving rise to this apped are undisputed. From 1992 to 1996, PCTV provided
microwavetelevisonservicestoitscustomersin Tucsonandthesurroundingarea. Todoso, PCTV received
bothlocad and out-of-gate programs at its facility outside Tucson and then transmitted the programsto its
cusomersusngmicrowavefrequendies Thecustomers, inturn, recaived thesetranamiss onsthroughmicrowave
antennaeprovidedandingaledby PCTV for afee. PCTV offereditscustomersvariousprogramming packages
at different monthly fees, anddl packagescontained bothlocd and out-of-gtateprograms. PCTV dsocharged
an additiona fee for each pay-per-view program its customers ordered.

13 In 1997, the City conducted atax audit of PCTV’sincomefrom 1992 to 1996 and, based
onTucson City Code(Code) §19-470, assessed atransaction privilegetax andinterest totaling $220,178.60.
PCTV protested the assessment and, after exhaudting its adminigtrative remedies, filed an action in the tax
court pursuant to A.R.S. § 12-163. Both partiesmoved for summary judgment, and the tax court granted
judgment infavor of PCTV, finding that § 42-6004 precluded the City’ simposition of “transaction privilege
taxes on any category of incomeof interstate telecommunicationsservices” The City appeded to the court
of appedl s pursuant to A.R.S. § 12-170.

14 Asitdidinthetax court, the City argued that 8 42-6004 did not prohibit the City’ staxation
of PCTV’ srevenuefromitstelecommunicationsservices. TheCity contendedit hadimpaosed thetax pursuant
to Code 8§ 19-470(a)(2)(a) and (c), which authorize atwo percent tax on the grossincomefrom “[a]ll fees
for connectiontoatd ecommunicationsystem” and“[f]eescharged for accessto or subscriptiontoor membership
in atdecommunication system or network.” Relying primarily on Sonitrol of Maricopa Countyv. City

of Phoenix, 181 Ariz. 413, 891 P.2d 880 (App. 1994), the City asserted that it had not imposed “atax



ontheactud transmissons[by PCTV] but only on thefees charged for subscription, access, or connection
to [itg] telecommunication service”

|5} PCTV responded by firg pointing out that it provided mainly interstate telecommunications
services and, thus, fdl within the provisions of § 42-6004(A)(2). The statute providesthat “[&] city, town
or specid taxing digtrict shdl not levy atransaction privilege, sdes, useor other smilar tax on. . . [i|nterstate
telecommunicationsservices” PCTV dsoclameditscustomersdid* not subscribe, gainaccessto, or become
membersinatelecommunicationssystem” but, rather, they ordered and paidfor certain® programming” from
PCTV. “Inother words,” argued PCTV, its “customers pdid] for tranamissonsand they only receive(d]
those transmissions (that programming), which they ha[d] contracted to receive.”

16 But the court of apped sagreed with the City’ sposition, holding that 8 42-6004(A)(2) “ did
not precludeimposition of thetelecommuni cations servicestax pursuant to Code section 19-470(8)(2)(c).”
People sChoice, 199 Ariz. 570, 1126, 20 P.3d 1151, 1 26. Inso holding, thecourt noted that 842-6004(A)(2)
didnot define” interstatetel ecommunicationsservices’ and, thus, thecourt appliedthedefinitionfor “ intrastate
telecommunications services’ foundinardated satute, A .R.S. 842-5064(C)(3). That datutedefines”intrastate
telecommunicationsservices’ as* transmittinggns, Sgnas, writings, images, sounds, messages, dataor other
informationof any natureby wire, radio waves, light wavesor other € ectromagnetic meansif theinformation
transmitted originatesandterminatesinthisstate.” Based onthisdefinition, thecourtinterpreted 842-6004(A)(2)
asprohibiting only thetaxation of interdate‘ transmissions” of information, not thetaxation of the* services
ancillary to the interdate transmisson of Sgnas” People' s Choice, 199 Ariz. 570, 119, 20 P.3d 1151,
1119. And, relying on Sonitrol, the court determined that the City’ staxation of system access, subscription,

or membership under Code 8 19-470(a)(2)(c) “doesnot tax ‘tranamissions at dl; it taxesthe provision of
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sarvicesthat use telecommunication. Accordingly, [that code provision] does not impose a prohibited tax
on‘interstate teecommunications services within the meaning of [§ 42-6004(A)(2)].” People’ sChoice,
199 Ariz. 570, 123, 20 P.3d 1151, §23. We bdlieve the phrase “interstate telecommunications services’
requires a more expangdve meaning than the court of goped s gave it when interpreting 8 42-6004(A)(2).
17 Wereview denovotheinterpretation of astaiute. ArizonaDep’ t of Revenuev. Dougherty,
200 Ariz. 515, 7, 29 P.3d 862, 17 (2001). Our primary goal when interpreting astatute isto discern and
gveeffect tolegidativeintent. Mail Boxes, Etc., U.SA. v. Industrial Comm'n, 181 Ariz. 119, 121, 888
P.2d777,779(1995). Tothat end, “[w]econstruethestatuteasawhol e, and cons der itscontext, language,
subject matter, historica background, effects and consequences, and its spirit and purpose.” Stateexrel.
Arizona Dep’t of Revenuev. Phoenix Lodge No. 708, Loyal Order of Moose, Inc., 187 Ariz. 242, 247,
928 P.2d 666, 671 (App. 1996). And, when interpreting tax statutes, we resolve ambiguitiesin favor of
the taxpayer. WildernessWorld, Inc. v. Arizona Dep't of Revenue, 182 Ariz. 196, 199, 895 P.2d 108,
111 (1995); Cable Plus Co. v. Arizona Dep’t of Revenue, 197 Ariz. 507, 110, 4 P.3d 1050, 1110 (App.
2000).

18 Here, thelanguage of 8 42-6004(A)(2) makesclear that thelegidatureintended to prohibit
cities towns, andpecid taxing didtrictsfromtaxingintersatetd ecommunicationssarvices. Lessdear, however,
isthebreadth of that intended prohibition becausethe statute doesnot define* interstate telecommuni cations
services” Consequently, we*look to statutes on the same subject matter to determinelegidativeintent and
to maintain satutory harmony.” Inre Robert A., 199 Ariz. 485, 118, 19 P.3d 626, 18 (App. 2001); see
also Sate exrel. Larsonv. Farley, 106 Ariz. 119, 122, 471 P.2d 731, 734 (1970). Inthiscase, asdid

thecourt of gpped s, wel ook to §42-5064, which establishesthetel ecommuni cationsclassficationfor imposing



atransaction privilege tax on intrastate telecommunications services and provides a definition onasmilar
subject. Because § 42-5064(C) defines “intragtate telecommunications services’ asthe “tranamitting” of
information by electromagnetic means, 8 42-5064 appears to impose the tax only on the transmission of
information, not on related services. But thisimpressonis dispelled by the provisons of 8 42-5064(B).
It generdly providesthat “[t]he tax base for the telecommunications classification isthe gross proceeds of
sdesor grossincomederived from the business, including the grossincome derived fromtolls, subscriptions
and serviceson behalf of subscribers” Thus, when construed asawhole, 8 42-5064 permitstheimposition
of atransaction privilege tax on the gross income recaeived by businesses engaged in dectromagneticaly
trangmitting intrastate information, and that includes income from sales, tolls, subscriptions, and subscriber
services. Adoptingthiscongructionfor interpreting 8 42-6004(A)(2), weconcludethat it conversely prohibits
cites, towns, and specid taxing districts from imposing transaction privilege taxes on the grossincome that
such interstate businesses receive from sales, tolls, subscriptions, and subscriber services.

19 This prohibition againgt taxing interstate te ecommunications serviceslikdy findsitsgenesis
in the Communications Act of 1934, ch. 652, 48 Stat. 1064 (codified as amended at 47 U.S.C. 88 151
through 615(b)).2 The Act establishesadual federal and state system of regulating interstate and intrastate
telecommunications services by specificaly granting the Federal Communications Commisson jurisdiction
over “dlinterdateandforeign” tdlecommunicationssarvices, but expresdy exempting fromitsauthority “ intrastete

communicationservice.” 47U.S.C. 8152(a) and (b). SeeLouisiana Public Serv. Comm'nv. FCC, 476

2 AlthoughtheActinitialy applied only tote ephoneand tel egraph sarvices, it hassincebeen amended
to cover tdecommunications services generdly. See47 U.S.C. 8 153(46) (defining “telecommunications
sarvice” as*theoffering of telecommunicationsfor afeedirectly tothepublic, . . . regardiessof thefacilities
used”).



U.S. 355, 360, 106 S. Ct. 1890, 1894, 90 L. Ed. 2d 369, 376 (1986) (recognizing both adual regulatory
systemover teecommunications services and the Commission’ s plenary and preemptive power over such
interstate services).

110 We bdievethe satutes at issue herereflect thisdudity. Section 42-5064 generaly dlows
theimpositionof atransaction privilegetax onbus nesses*” providingintrastatetel ecommuni cationsservices.”
The gatute' s express language thus limits its gpplication to intrastate telecommunications services and, by
implication, prohibitsthetaxation of interstatetelecommunicationsservices. See Cable Plus Co., 197 Ariz.
507, 9117,4P.3d 1050, 117 (finding 842-5064 implicitly precludestaxation of interstatetel ecommunications
sarvices). In accordance with that prohibition, 8§ 42-5064(A) specificaly exempts cable and microwave
televison sysems from intrastate taxation because such systems, like PCTV, primarily provide interstate
programming. See United Statesv. Southwestern Cable Co., 392 U.S. 157, 168-69, 88 S. Ct. 1994,
2000-01, 20 L. Ed. 2d 1001, 1010-11 (1968) (observing that cable syssems generdly engagein interstate
communication); TV Pix, Inc., v. Taylor, 304 F. Supp. 459, 463 (D. Nev. 1968), aff’ d without opinion,
396 U.S.556,90S. Ct. 749, 24 L. Ed. 2d 746 (1970) (community antennasystem congtitutes* onecontinuous
interdatetranamissontotheviewer’ steevisonst”). And, condstentwiththeAct’ sdud regulatory scheme,
§42-6004(A)(2) categoricaly prohibitscities, towns, and specid taxing districtsfrom levying atransaction
privilegetax oninterstatetel ecommunicationsservices. Astothosegovernmenta entities, 842-6004(A)(2)

makes explicit what § 42-5064 merely implies®

SWenotethat, osent thisstatutory prohibition, federa law would not necessarily precludethetaxation
of interstatetel ecommunicationsservices. SeeGoldbergv. Sweet, 488 U.S. 252, 260-68, 109 S. Ct. 582,
588-92, 102 L. Ed. 2d 607, 616-21 (1989) (holding that Commerce Clausedoesnot prohibit statetaxation
of interstate telecommunications provided state has substantid nexus with telecommunications reached by
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M1 Accordingly, weconcludethat 842-6004(A)(2) prohibitsthe City fromimposingatransaction
privilege tax on PCTV’ s gross income from connection, access, subscription, or membership fees. And,
athoughrelied on by the court of appeds,Sonitrol doesnot ater our concluson. That caseinvolvedacity’s
taxationof intrastatetelecommuni cations servicesand, thus, did not concern, ashere, theprohibitionin §42-
6004(A)(2) againg taxing interstate telecommunications services.

112 We therefore vacate the decision of the court of gpped sand affirm the decision of thetax
court. Inour discretion, we deny PCTV’ srequest for attorney’ sfees on appead made pursuantto A.R.S.

§ 12-348(B).

WILLIAM E. DRUKE, Judge*

CONCURRING:

CHARLESE. JONES, Chief Justice

RUTH V. McGREGOR, Vice Chief Jugtice

STANLEY G. FELDMAN, Justice

tax, and tax isfairly apportioned, does not discriminate againg interstate commerce, and relatesto services
that state provides to taxpayer).



THOMASA. ZLAKET, Justice (retired)

*Due to avacancy on the court, and pursuant to article V1, 8 3, of the Arizona Constitution, the Honorable
William E. Druke, Judge of the Court of Appeals, Divison Two, was designated to Sit on this case.
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